
 
Briefing for the Public Petitions Committee 

Petition Number: PE1276

Main Petitioner: John Ferguson 

Subject: Age of retirement – judicial office holders 

Calls on the Parliament to urge the Scottish Government to remove the 
requirement on judicial office holders, including justices of the peace, to retire 
at the age of 70. 

Background 

The petitioner would like to see any compulsory retirement age for members 
of the judiciary replaced with an annual assessment of their capability to 
perform their work effectively.  He argues that this will allow capable 
individuals to carry on working beyond an arbitrary retirement age. 

Statutory provisions requiring members of the judiciary to retire at the age of 
70 include:1

• Court of Session/High Court judges, sheriffs principal and sheriffs – 
section 26 of the Judicial Pensions and Retirement Act 1993 

• justices of the peace and stipendiary magistrates – sections 67 and 74 of 
the Criminal Proceedings etc (Reform) (Scotland) Act 2007 

Provisions allowing for the temporary re-employment of retired Court of 
Session/High Court judges, sheriffs principal and sheriffs under the age of 75 
are set out in section 22 of the Law Reform (Miscellaneous Provisions) 
(Scotland) Act 1985 and section 14A of the Sheriff Courts (Scotland) Act 1971 
(both as amended by the Judiciary and Courts (Scotland) Act 2008).  Re-
employment may be offered where the Lord President of the Court of Session 
or sheriff principal (as appropriate) decides that such action is expedient as a 
temporary measure in order to facilitate the disposal of business in the court. 

There are no equivalent provisions for the temporary re-appointment of 
justices of the peace or stipendiary magistrates who have passed the 
retirement age. 

As indicated above, the Judiciary and Courts (Scotland) Act 2008 (sections 23 
and 25) includes provisions relating to the temporary re-employment of retired 
judges and sheriffs.  However, the question of whether any compulsory 
                                            
1 Some members of the judiciary who are currently in post were appointed before the 70 age 
limit was established and are covered by arrangements with a higher compulsory retirement 
age (up to 75 depending on the particular circumstances). 
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retirement age should be removed does not appear to have been considered 
in the context of the bill leading to the 2008 Act. 

Consideration of the possibility of removing any compulsory retirement age 
might include consideration of how this would impact on pension entitlement 
and remuneration more generally.  In this context, it should be noted that 
determination of the remuneration of various members of the judiciary 
(including Court of Session judges, sheriffs principal and sheriffs) is a 
reserved matter under L1 of Schedule 5 of the Scotland Act 1998. 

The petition refers to a “transparent annual assessment of judicial office 
holders”, aimed at ensuring that they are still able to perform their work.  In 
this context, it should be noted that any such assessment process would have 
to be consistent with the maintenance of judicial independence. 

By way of comparison with people working in other areas, where a retirement 
age in not normally set out in statute, it may be noted that the Employment 
Equality (Age) Regulations 2006 make it unlawful to discriminate against 
employees because of their age.  Guidance produced for employers by ACAS 
‘Age and the Workplace’ (2006) notes that: 

“The regulations set a default retirement age of 65 (to be reviewed in 
2011).  This means you can retire employees or set retirement ages 
within your company at or above 65.  Retirements or retirement ages 
below the default retirement age will need to satisfy the test of objective 
justification (see page 30). 
However, you do not have to have a fixed retirement age.  Indeed, there 
are many business benefits to adopting a flexible approach to the 
employment and work patterns of older workers.  Employees will have 
the right to request to continue working beyond their retirement date and 
you have a duty to give consideration to such requests.” (p 23)

The above guidance deals with the situation where an employer sets a 
retirement age (eg as part of its company policy) rather than the situation 
applying to judges where the retirement age is set in statute.  It should also be 
noted that judges are not employees and, compared with people working in 
most other fields, enjoy much greater security of tenure.  Such security of 
tenure helps to guarantee judicial independence. 

Frazer McCallum 
Senior Research Specialist 
10 September 2009 

SPICe research specialists are not able to discuss the content of petition briefings 
with petitioners or other members of the public.  However if you have any comments 
on any petition briefing you can email us at spice@scottish.parliament.uk. 

Every effort is made to ensure that the information contained in petition briefings is 
correct at the time of publication.  Readers should be aware however that these 
briefings are not necessarily updated or otherwise amended to reflect subsequent 
changes. 
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